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DEPARTMBII OFTI* N(TE~IO~

Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Determination of
Nonessential Experimental Population
Status for an introduced Population of
theYeliowfln Madtom in Virginia and
Tennessee
AGENCY: Fish andWildlife Service,
Interior.
ACTio* Final rule.

SUMMARY: The U.S. FishandWildlife
Servicewill reintroducea smallcaffish,
theyellowfin madtom(Noturus
flovipinnis) (Federallylistedasa
threatenedspecies),intotheNorth Fork
HoistonRiver,WashingtonCounty,.
Virginia. Thispopulationis determined
to bea nonessentialexperimental
populationaccordingto section10(j) of
theEndangeredSpeciesAct of 1973,as~
amended.Section10(j) of the Act
authorizesnonessentialpopulationsto
betreatedas if theywereproposed
speciesfor thepurposesofsection~7.
ThisreleasesFederalagenciesfrom the
Act’s prohibitionagainstjeopardizing
this populationby their actions.The
yellowfin madtomoncelikely inhabited.
manyof the lowergradientstreamsof
theTennesseeRiver basinupstreamof
Chattanooga,Tennessee.Presently,
populationsareconfinedto only three
streamreachesin theTennesseeRiver
valley.Thisactionis beingtakenin an
effort to reestablishtheyellowfin
madtomwithin its historic range.
EFFECTIVEDATE: September6, 1988.

ADDRESSES: Commentsandmaterials
relatingto this final rule areavailable
for public inspectionby appointment
duringnormalbusinesshoursat theU.S.
FishandWildlife Service,100 Otis
Street.Room 224. Asheville.North
Carolina28801 (704/259—0321 or FTS
672—0321).
FOR FURTHER INFORMATION CONTAC1
Mr. RichardG. Biggins at the above
address.
SUPPLEMENTARY INFORMATION:

Background

Among thesignificantchangesmade
e by theEndangeredSpeciesAct

Amendmentsof 1962, Pub. L 97—304,
wasthecreationof a provision(section
10(j)) which providesfor thedesignation
of specificreintroducedpopulationsof
listedspeciesasnonessential
experimentalpopulations.Under
previousauthoritiesin theAct, the

— Servicewaspermittedto reintroduce
populationsinto unoccupiedportionsof
a listed species’historic rangewhenit
would fostertheconservationand
recoveryof thespecies.Localopposition
to reintroductionefforts,however,
stemmingfrom concernsaboutthe
restrictionsandprohibitionson private
andFederalactivitiescontainedin
sections7 and9 of theAct, severely
handicappedtheeffectivenessof this as
a managementtool.

Undersection10(j) of the1982
Amendments,pastand future
reintroducedpopulationsestablished
outsidethecurrentrangebut within the
species’historic range,maybe

— designated,at thediscretionof the
Service,asexperimentalpopulationsor
nonessentialexperimentalpopulations.
Experimentalpopulationstatusallows
theServiceto treatanendangered
speciesasthreatenedfor thepurposes
of section9 of theAct. Specieslistedas
threatenedcanbemanagedwithgreater
flexibility, especiallyregarding
incidentaltakeandregulatedtaking.As
theyellowfln madtomis alreadylisted
asa threatenedspecieswithspecial
rules(50 CFR17.43), whichprovide that
thefish maybetakenin accordance
withapplicableStatelaw, thespecies’
statusrelativeto section9 will remain
thesameforany introduced
populations.

Nonessentialpopulationsare
experimentalpopulationsfoundto be
nonessentialto thecontinuedexistence
of thespecies.Thesepopulationsare
treatedasif thespecieswereonly
proposedfor listing undersection7
(exceptfor subsection(a)(1)).Therefore,
theyarenot subjectto theprovisionsof
section7(a)(2)of theAct, whichrequires
Federalagenciesto ensurethat their

activitiesarenot likely to jeopardizethe
continuedexistenceof a listedspecies.
However,two provisionsof section7
would apply on landsthat arenotwithin
the NationalWildlife RefugeSystemor
NationalParkSystem:Section7(a)(1),
which authorizesall Federalagenciesto
establishconservationprograms,and
section7(a)(4),which requiresFederal
agenciesto conferinformally with the
Serviceon actions that arelikely to
jeopardizethecontinuedexistenceof
thespecies.Wherethespeciesoccurson
Refugeor Park Systemlands,all
provisionsof section7 would apply.The
organismsusedto establishan
experimentalpopulationwill only be
removedfrom anexistingsourceif (1)
theremovalwill not jeopardizethe
continuedexistenceof thespeciesand
(2) a permithasbeenissuedfor the take
of individualsfrom the donorpopulation
in accordancewith therequirementsof
50 CFR 17.31.

The yellowfin madtomwas listedas a
threatenedspecieswith critical habitat
on September9, 1977(42 FR 45528).The
specieswasprobablyoncewidely
distributedinmany lowergradient
streamsof theTennesseeRiver drainage
upstreamof theChattanooga,
Tennessee,area(Jenkins1975).The
species’presentdistribution(Burkhead
andJenkins1982, Shute1984)is
representedby only threeknown
populations(Citico Creek,Monroe
County,Tennessee;PowellRiver,
HancockCounty,Tennessee;and
CopperCreek.ScottandRussell
Counties,Virginia). Threeotherhistoric
populations(ChickamaugaCreek.
CatoosaCounty,Georgia;Hines Creek,
AndersonCounty,Tennessee;andNorth
Fork HolstonRiver,Virginia) are
believedto havebeenextirpated
primarily dueto human-relatedfactors
(impoundments,pollution,habitat
modification,etc.).

The yellowfin madtomoccupiessmall-
to-medium-sized(25 to 135 feetwide)
warmwaterstreamswith moderate
currentandcleanwaterwith little
siltation(Jenkins1975). Thespeciesis
generallyassociatedwith cover
(undersidesof flat rocks, detritus,and
streambanks)(Jenkins1975,Shute
1984).

Goodhabitatfor theyellowfin
madtomis currentlylocatedin theNorth
ForkHoistonRiver, Smyth,Washington.
andScottCounties,Virginia.The
establishmentof anexperimental
populationin this now unoccupied
historichabitatwill greatlyenhancethe
recoverypotentialof this species.
During thelatesummerorearlyfall of
1988or1989, 100 to 200captive-reared
madtoms(takenIn thespringand
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summerof 1988 or 1989 from nestson
Citico Creek,MonroeCounty.
Tennessee)will bereintroducedinto
oneor two poolson the North Fork
HoistonRiver. Washington County,
Virginia. The techniquesfor rearingand
transplantingthe specieswere
developedin 1986and1987whena
reintroductionwasmadeinto Abrams
Creek.Slount County,Tennessee.The
successof this introductionattemptis
beingevaluated.

Basedon studiesconductedon the
Citico Creekpopulation(Shute1984;
David Etnier,PeggyShute.andRandy
Shute,Universityof Tennessee,personal
communication,1986),it is believedthat
approximately 125 yellowfin madtom
nestsexist inCitico Creekeachyear.
Theyellowfin madtom nestseach
containabout90 eggs.Three to four
nestswould betaken,and,allowing for
naturalmortality, thesewould yield the
desired100 to 200 individualsfor
stocking.Theremovalof threeto four
nestsrepresentsonly about3 percentof
eachyear’stotal clutches.This amount
of lossis well within thelimits of
naturaltossthatwould likely occuron
anaveragereproductiveyear(D. Etnier,
P. Shute,andR. Shuts,personal
communication,1986).Therefore, the
Servicehasdeterminedthat the removal
of theanimalsfrom Citico Creekto be
usedin theNorth ForkHots.tonRiver
transplantis not likely to jeopardizethe
continuedexistenceor viability of the
Citico Creekpopulation.Furthermore,
thecreationof this experimental
population,asproposed.will furtherthe
conservationof thespeciesthroughout
its range.

Statusof ReintroducedPopulatioa
This reintroducedpopulationof

yellowfin madtomsisbeing designated
asa nonessentialexperimental
population accordingto theprovisions
of section10(j) of theAct.l’he
nonessentialexperimentalpopulation
status, whichis necessaryto gain the
acceptanceof theVirginia Commission
of GameandInlandFisheriesfor the
reintroductioneffort, is appropriatefor
the following reason~Reproducing
populationsof theyellowfln madtom
presentlyexistin threeriverreaches.
The removalof individualsfrom the
extantpopulationin CiticoCreek.
MonroeCounty,Tennessee,is not
expectedto adverselyaffectthe
viability of that population(see
Backgroundsectionabove).Therefore.
the loseof the introducedpopulation
would notreducethelikelihoodof the
survivalof thespeciesin thewild. in
fact, the anticipatedsuccessofthis
reintroductionwill enhancethespecies’
recoverypotentialby extendingits

currentrangeandreoccupyingcurrently
unutilizedhistorichabitat.

Summaryof Commentsand
Recommendations

In the September8, 1987,proposed
rule (52 FR 33850) andassociated
notifications,all interestedpartieswere
requestedto submitfactual reports and
informationthatmight contributeto the
developmentof a final rule. Appropriate
StateandFederalagencies,county
governments,scientificorganizations,
and interestedpartieswerecontacted
andrequestedto commentSix written
commentswerereceivedandare
summarizedbelow.

Supportfor theproposalwasreceived
from theTennesseeDepartmentof
Conservation,U.S.Forest Service,and
theVirginia CooperativeFishery
ResearchUnit. TheStateof Virginia
Departmentof GameandInland
Fisheriesand theTennesseeValley
Authority providedno specific
comments,butdid requestthat the
Serviceinform themof theexact
locationof the transplantsite.The
Servicewill coordinatethereleaseof
thefish with theseagencies,andspecific
sitedatawill beprovidedprior to the
release.

TheSmythCountyBoardof
Supervisorsobjectedto theproposalto
establisha nonessentialexperimental
populationof theyellowfin madtotnin
theNorth ForkHolatonRiver.However,
theyprovidednoreasonfor their
objection.

A Servicebiologistmet with theBoard
and explainedthe proposedrule
specificallyemphasizingthegreatly
reducedprotectiontheAct providesto
nonessentialexperimentalpopulations.
TheBoardvotedagaintoopposethe
reintroduction.

Theproposedrulestatedthat the
yellowfln madtomwould beintroduced
into theNorth ForkHoletonRiverin
SmythCounty,Virginia. Discussionwith
ichthyologistsknowledgeablewith the
speciesindicatesthat suitable sitesfor
introductionareavailabledownstream
in Washington and ScottCounties,
Virginia (CharlesSayler,Tennessee
Valley Authority,DavidEtnier.
Universityof Tennessee;andRobert
Jenkins.personalcommunications,
1987).The Servicehasdiscussedtheuse
of WashingtonCountyasa
reintroductionsite with the Washington
CountyAdministrator,andhehad no
objectiontoreintroducingthefish into
his county.Therefore,becauseof Sinyth
County~eobjectionand theavailability
of suitablesiteshiWashingtonCounty,
Virginia, the final rulehasbeen
modified to showthat thereintroduction
will bemadeintoNorth PorkHolaton

River in WashingtonCounty,Virginia,
ratherthanSmythCounty,Virginia. If
the reintroduction is successfuland the
speciesexpandsits rangedownstream
andupstreamin theNorth ForkHoiston
River, thespeciescouldbeconsidered
fordelistingbeforeany of thesefish
everreachSmyth County, Virginia.

Locationof ReintroducedPopulation

Theareafor reintroductionof the
yellowfin madtomis totally isolated
from existingpopulations of the species.
The madtom will bereleasedinto the
North ForkHoistonRiver, Washington
County,Virginia. Thissiteis separated
from otherexistingpopulationsby both
TennesseeRiver andtributary
reservoirs,and the fish is notknown
from any of thesereservoirsor
intervening river sections.These
reservoirsand river sectionsact as
barriersto movementby the fish and
assurethat the Hoiston River popualion
will remain geographicallyisolatedand
easilyidentifiableasa distinct
population.
Management

This translocation project will be a
joint cooperativeeffort amongthe
Virginia Commissionof Gameand
InlandFisheries,theTennesseeWildlife
ResourcesAgency,and theU.S.Fish
andWildlife Service.Presentplanscall
for thereleaseof 100to 200 young-of-
the-yearanimalsin the latesummeror
earlyfall of 1988.Subsequentreleases
will be made contingenton fundsin 1989
and later years.Releasedanimalswill
bemonitoredto determinesurvival,
reproductivesuccess,andgeneral
health.

Thisnonessentialexperimental
populationwouldbe treatedasa
threatenedspeciesunderall provisions
of theAct, exceptsection7. Under
section7 (otherthansubsection(a)(1J
thereof)anonessentialexperimental
populationshallbetreated,exceptwhen
it occursin an areaof theNational
Wildlife Refugeor NationalPark
Systems,asa speciesproposedto be
listedundertheAct asa threatened
species.All of theprohibitions referred
to in 50 CFR17.31would apply to this
population. In addition,membersof this
experimentalpopulationcould be taken
in accordancewith applicableState
laws. Thus, if a fishermanaccidentally
took a member of this experimental
population basedupona
misidentificationof the species,there
wouldbe no violation of Federallaw.
National EavisonmentalPolicy Act

An environmentalassessmentunder
the National Environmental Policy Act
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hasbeenpreparedandis availableto
the publicat theService’sAsheville
Field Office (see“ADDRESSES” section).
Atlanta RegionalOffice (U.S. Fishand
Wildlife Service.RichardB. Russell
FederalBuilding, 75 SpringStreetSW.,
Atlanta, Georgia30303),or theDivision
of EndangeredSpeciesandHabitat
Conservation,U.S.FishandWildlife
Service,1000 N. GlebeRoad,Arlington,
Virginia 22201 (202/235—1975).This
assessmentformedthebasisfor the
decisionthat this is nota major Federal
actionwhich would significantly affect
thequalityof thehumanenvironment
within themeaningof section102(2)(C)
of theNational EnvironmentalPolicy
Act of 1969 (implementedat 40 CFR
Parts1500—1508).

ExecutiveOrder12291,Paperwork
ReductionAct,andRegulatory
Flexibility Act

TheU.S.FishandWildlife Servicehas
determinedthat this is nota majorrule
as definedby ExecutiveOrder12291
and that therule would not havea
significanteconomiceffecton a
substantialnumberof smallentitiesas
describedin theRegulatoryFlexibility
Act (Pub.L. 96—354).No priviite entities

will beaffectedby this action.Therule
doesnotcontainany information
collectionorrecordkeeping
requirementsas definedin the
PaperworkReductionAct of 1980 (Pub.
L. 96—511).
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Author

Theprincipalauthorof this final rule
is RichardG. Biggins (see“ADDRESSES”
section)(704/259—0321or FTS672—0321).

List of Subjectsin 50 CFR Part17

Endangeredandthreatenedwildlife,
Fish,Marinemammals,Plants
(agriculture).

RegulationPromulgation

Accordingly, Part17, SubchapterB of
Chapter1, Title 50 of the U.S.Codeof
FederalRegulations,is amendedasset
forth below:

PART 17—EAMENDED]

1. Theauthoritycitation for Part17
continuesto readas follows:

Authority: Pub. L. 93—205, 87 Stat. 884; Pub.
L. 94—359. 90 Stat. 911;Pub. L 95—632, 92 Stat.
3751: Pub.L 96—159, 93 Stat. 1225; Pub.L. 97—
304,96 Stat.1411 (16U.S.C. 1531 atseq.);Pub.
L 99—625, 100 Stat. 3500(1986).unless
otherwisenoted.

2. Amend § 17.11(h) by revisingthe
entry“Madtom, yellowfin” under
FISHESto readasfollows:

§ 17.11 Endangered andthreatened
wildlife.

(h) * * *

§ 17.84 [Amended)
3. AmendTitle 50 CFR17.84 by adding

newparagraph(e) asfollows:
* * * * *

(e) Yellowfin madtom(Noturus
f/avipinnis).

(1) Theyellowfin madtompopulation
identified in paragraph(4) of this
subsectionis anonessential
experimentalpopulation.

(2) All prohibitionsandexceptions
listedin §f 17.31 and17.32applyto the
populationidentified in paragraph(e)(4)
of this section.exceptthat it mayalso
beincidentally takenin accordancewith
applicableStatelawsandregulations.

(3) Any violationof Statelaw
regulatingthe takeof this speciesfrom
the populationidentified in paragraph
(e)(4)of this sectionwill alsobea
violationof the EndangeredSpeciesAct.

(4) Thisexperimentalpopulationof
the yellowfin madtomis found in the
North ForkHoistonRiver watershed,
Washington,SmythandScottCounties,
Virginia; SouthForkHolstonRiver
watershedupstreamto Ft. PatrickHenry
Dam,SullivanCounty,Tennessee;and
the HolstonRiverfrom theconfluenceof
the North andSouthForksdownstream
to theJohnSevierDetentionLake Dam,
HawkinsCounty,Tennessee.The
reintroductionsite is within the historic
rangeof this speciesbut it is totally
isolatedfrom existingpopulationsof
this speciesby largeTennesseeRiver
tributariesandreservoirs.As the
speciesis not knownto inhabit
reservoirs,andit is unlikely that they
couldmove100river milesthroughthese
largereservoirs,thepossibilityof this
populationcontactingextantwild
populationsis unlikely.

Dated:June24, 1988.
SusanRecce,
ActingAssistantSecretaryforFish and
Wildlife andPark&
[FR~. ~~SW Filed8-3-88:8:45aml
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Species range Ve~tebratepopulationwhere
Status When listed Cr~caI Special

Fishes:
Madtom. yellowf,n

Do

Noturusflaiapinnis U.S.A. (TN, VA) Entire, except where fisted as an
experimentalpopulationbelow.

do do . North Fork Hoiston River and its
tributaries, VA, TN; South Fork
Holston River and thbutanesup-
stream to Ft. PathckHenry Dam,
TN; and Hoiston River and tribu-
taijesdownstreamto John Sevier
DetentionLakeDam, TN.
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28, 317
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17.95(e)
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